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1. I have before me an application by the first and second Defendants, Alpha 
Panareti Public Limited (“ALPHA”) and Andreas Ioannou (“AI”) in this claim 
against them by Andrew and Emma Barclay-Watt and numerous others (“the 
Claimants”). The Defendants ask that this Court declare that it has no 
jurisdiction in respect of the claims against ALPHA and AI and that to the 
extent that the Court does have jurisdiction the Court should, in the exercise 
of its discretion, decline that jurisdiction and stay the proceedings on the basis 
that Cyprus is the forum conveniens in respect of the claims against these 
Defendants. 

 
2. This action arises from the purchase of off-plan properties in Cyprus by some 

118 private individuals resident and domiciled in England with the exception 
of a very few resident and domiciled in Scotland. They claim that they were 
persuaded to buy these properties by various misrepresentations/negligent 
misstatements (for convenience referred to as “misrepresentations” in the 
course of this judgment) and complain that the properties remain unfinished 
long after the due completion date. The first and second Defendants are the 
Cypriot developer company, ALPHA, and its director AI. 

 
3. The misrepresentations were allegedly made in the UK by individual agents or 

advisers. These are also Defendants, but are not party to the current 
jurisdiction application. A separate action has been brought by the Claimants 
against, among others, the Alpha Bank (“the Bank”), which lent money to the 
Claimants to purchase the properties. 

4. The claim, necessarily, is at a very early stage. There has been no disclosure 
and although the Claimants have been able to get hold of some useful 
information as to the background and genesis in Cyprus of the transactions 
involved there, principally from witness evidence of another Defendant, Mr 
Pollard, they cannot be expected to know the facts in relation to the day to 
day involvement of either Defendant. 

 
5. The Defendants’ jurisdiction application is supported by the following witness 

statements: 
(1) 1st statement of Mr Ioannou dated 26 January 2012 . 
(2) 2nd statement of Mr Ioannou dated 10 April 2012 . 
(3) 3rd statement of Mr Iannou dated 13 June 2012  
(4) Statement of Nicos Papaefstathiou (Cypriot law) dated 10 April 2012. 
(5) 2nd statement of Nicos Papaefsthaniou dated 13 June 2012 

 

It is opposed on behalf of the Claimants by: 

(1) 2nd statement of Katherine Alexander-Theodotou dated 16 March 2012.  
(2) Statement of David Pollard dated 30 May 2012. 
(3) 4th statement of Katherine Alexander-Theodotou dated 1 June 2012.  
(4) Statement of Chryso Ioannidou (Cypriot Law) dated 11th June 2012  
(5) Fifth witness statement of Katherine Alexander-Theodotou dated 12th June 

2012 



High Court Approved  Judgment: 

 
CLAIM NO HQ11X02379 

 

 
 Page 3 

6. The factual background as it is alleged by the Claimants though not agreed by 
the Defendants, is set out in some detail in Dr. Alexander’s witness statement 
at paras 6-34. Its key features are as follows: 

 
a) ALPHA were builders of several developments in Cyprus. AI was its 

sole active director and personally directed its sale and marketing 
activities. 

b) ALPHA had arrangements with UK “lead agents”, initially Universal 
Vacations Realty Limited (“UVR”), then Roseberry Overseas 
Property Limited (“Roseberry”) the sixth Defendants, and/or ROPUK 
Limited (“ROPUK”), an associated company, for the marketing, 
promotion and sale of its properties. 

c) UVR and its successors set up a network of “sub-agents” for the same 
purpose. These were financial or property advisers. ALPHA and the 
lead agents provided training and marketing material. 

d) The Claimants consulted the sub-agents about investment 
opportunities. In most cases they met in the Claimants’ homes. The 
sub-agents suggested that they buy off-plan properties in Cyprus from 
ALPHA with mortgages from the Alpha Bank, a Cypriot Bank.  

 
e) The sub-agents made various representations which later turned out to 

be false. These related in particular to rental and resale opportunities, 
and the terms of the bank loan. Induced by these representations, the 
Claimants decided to buy the properties. They paid a reservation fee, 
usually £2000, to the sub-agents.  

 
f) The sub-agents arranged meetings with the Claimants to complete the 

investments. They signed a bundle of documents including the sale 
contract and three powers of attorney. ALPHA had caused Cypriot 
lawyers to provide blank sale contracts and powers of attorney to the 
lead agents who put copies in the hands of the sub-agents so that they 
could be furnished to the Claimants for signature. Two of the powers 
were in favour of a Cypriot lawyer who had been suggested via the 
sub-agent. These empowered the lawyer to carry out acts in relation to 
property in Cyprus, and to deal with the Bank respectively. The third 
power was in favour of the Bank and related to their security for the 
loan. The Claimants gave the sub-agents cheques for a 15% deposit 
for ALPHA and payment of £1000 for the solicitor. 

 
g) The Cypriot solicitor subsequently in each case executed a loan 

agreement and an assignment of the sale contract to Alpha Bank, 
pursuant to the powers of attorney referred to above without the 
knowledge of the Claimants. The terms of the loans were different 
from those the Claimants had been led to expect. 

 
h) The contract of sale provided for stage payments to ALPHA according 

to the progress of the construction work. The Claimants contend that 
ALPHA took and the Bank paid such payments prematurely. 

 
i) Most of the properties are still unfinished. 
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7. Dr. Alexander describes the nature of the mis-representations in her first 
witness statement in this way: 
“The representations or statements complained of range over many subjects 
as one would expect with 118 Claimants corresponding to 64 separate 
property investments.   Recurring themes are as follows: 

a. The properties could be let to tourists for 26 weeks per year or longer, 
and the rental income would pay off the loans.  This was wrong 
because the properties do not have the licences required by Cypriot 
law for such lettings and cannot be so let. 

b. The loans would be repayable over 25 years.  This was wrong – the 
mortgages were mostly over 13 years and therefore had much more 
expensive repayments than the Claimants thought. 

c. Cypriot law was the same or similar to English law.  This was wrong.  
Cypriot property law differs in numerous respects, particularly the 
rights of a purchaser to sell or gain title to a new build property where 
there is an outstanding loan (either his own, or borrowing of the 
developer secured on the development site). 

d. The properties could be sold before or after completion with ease.  
This was wrong – they are in negative equity and unsaleable. 

e. Various complaints are made about the interest rates applied to the 
loans, the drawing down of funds from the loans to finance 
construction and the lack of co-ordination, and the inadequacy of 
alleged due diligence.”. 

 
8. The individual claims are set out in detail in the Schedules to the Introductory 

Particulars of Claim. The Claimants’ primary claims against ALPHA are as 
follows: 

(1) Damages for negligent misstatement, on the basis that ALPHA was 
legally responsible for the sub-agents’ misrepresentations. 

(2) Damages for misrepresentation under the Misrepresentation Act 
1967, on the same basis.  

(3) Orders for rescission of the contracts of sale for misrepresentation. 
The Claimants have alternative claims against ALPHA as  follows: 
(1) Damages for taking stage payments prematurely and/or for interest 

charged by Alpha Bank on premature payments. 
(2) In the vast majority of cases, declarations that ALPHA has repudiated the 

sale contracts by failing to complete the properties, and damages. 
 
9. As against Mr Iaonnou, the Claimants claim damages for negligent 

misstatement, on the basis that Mr Ioannou was also legally responsible for the 
sub-agents’ misrepresentations on the basis that he procured and directed them 
and is an accessory to their tort, alternatively that he assumed a personal duty 
of care to each of them and is liable for breach of that duty. 

10. It is common ground that the threshold on the jurisdiction points is a good 
arguable case, or “the better of the argument”: Bols Distilleries v Superior 
Yacht Services Ltd [2007] 1 WLR 12; Madoff v Picard [2011] EWHC 3102 at 
paras 87-88. However when considering the underlying merits of the claim 
(within the context of a jurisdiction dispute), the test is the lower one of “a 
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serious issue to be tried”: Madoff paras 87-88. This test is “not a high one” and 
requires no more than the Claimant’s “chances of success are not fanciful”. 
The authorities in relation to this test when applied to strike out show that the 
threshold is passed even where the case may be improbable. For reasons that I 
will explain hereafter I do not think the Claimants fall that far and in my 
judgment they present a number of serious issues to be tried in this claim. 

11. In the course of argument the parties have addressed the Defendants’ points in 
the following order and it is in this order that I intend to deal with them in this 
judgment. Much of the argument relates to Council Regulation (EC) No. 
44/2001 “the Judgments Regulation / Brussels I” and reference to articles 
throughout this judgment is reference to the articles of that regulation. The 
regulation applies in all regulation states (the UK and Cyprus are regulation 
states) and governs jurisdiction amongst those states and takes precedence 
over national law. 

a. Article 22 (1) and (3) (exclusive jurisdiction regardless of domicile in 
proceedings which have as their object rights in rem); 

b. Article 23 (jurisdiction by agreement); 
c. Article 15 (consumer contracts); 
d. Article 5 (1) (contract claims) 
e. Article 5 (3) (claims in tort) 
f. Article 5 (5) (agency) 
g. Article 6 (1) (co-Defendants domiciled in jurisdiction) 
h. Article 27 (lis pendens) 
i. Serious issue to be tried: (i) Standing of the Claimants to sue as 

assignors; (ii) Responsibility of Defendants for representations; (iii) 
non-reliance;  

j. Cause of action against AI as an individual; 
k. The one claim in which the sale contract was with another company in 

the ALPHA group;  
l. The Scottish Claimants. 

12. The starting point for jurisdiction in civil litigation under the Judgments 
Regulation is Article 2 (1) under which, subject to any other provision in the 
regulation, persons domiciled in a member state shall, whatever their nationality, 
be sued in the courts of that member state. In other words, Defendants should  
normally be sued in their place of domicile. None of the parties here are 
nationals of any state other than the UK or Cyprus in which they are domiciled 
and we do not need to trouble ourselves with Article 2 (2). In order to sue these 
Defendants other than in Cyprus, which is their place of domicile, the 
Claimants carry the burden of proof that this case comes within a relevant 
exception to Article 2 (1). It is the Defendants’ case that they have failed to 
discharge that burden.  However, I find that the burden has been amply 
discharged in a number of respects. It is necessary, however, first of all to get 
beyond Article 22 in the case of ALPHA (it has no relevance to the personal 
claim against AI) because if these Claimants’ claims are caught by Article 22 
that ‘trumps’ all other articles and gives exclusive jurisdiction to the courts of 
Cyprus.             

 
Article 22 



High Court Approved  Judgment: 

 
CLAIM NO HQ11X02379 

 

 
 Page 6 

 
13. The Defendants stress that the primary claim and remedy pursued by the 

Claimants against ALPHA is rescission of the sale agreements in respect of the 
properties they agreed to purchase. The claim in damages is very much a 
secondary remedy. They refer to paragraph 66 of the Introductory Particulars 
of Claim “If and insofar as the Court declines to order rescission of the 
contracts under the 1967 Act, the Claimants claim declaratory relief and 
damages...” 

 
14. The Defendants point out that the sale agreement in respect of each Claimant 

was registered in the District Land Office in Paphos, Cyprus thereby creating a 
charge in rem erga omnes, i.e. a right in rem against the world. This is common 
ground between the parties. Further, all rights under the sale agreements have 
been assigned to Alpha Bank as security for the advances made to the 
Claimants and which have been or are to be paid to ALPHA: AI No1 para 2. 
The validity of the assignments is challenged by the Claimants though the 
Defendants argue that there is no substance to the challenge to the 
assignments. 

 
15. Under Article 22 of the the Judgments Regulation  44/2001 the Courts of 

Cyprus have exclusive jurisdiction, regardless of domicile, in proceedings 
which have as their object rights in rem in immovable property situated in 
Cyprus. The Defendants argue that in the present case the claim for rescission 
is intended to divest the Claimants and the Bank of the rights in rem that they 
admittedly hold by reason of the registration of the sale contracts and which 
provide their security for the advances made. The claims are, the Defendants 
say, therefore based upon an existing right in rem which the Claimants seek 
to transfer from themselves and the Bank back to ALPHA as vendor. 

 
16. Article 22 provides as follows so far as is relevant: 

“The following courts shall have exclusive jurisdiction, regardless of domicile:  
 

a) In proceedings which have as their object rights in rem in 
immovable property or tenancies of immovable property, the 
courts of the Member State in which the property is situated 
… 

b) In proceedings which have as their object the validity of 
entries in public registers, the courts of the Member State in 
which the register is kept” 

 
17. AI says in his witness statement that the contracts of sale were filed at the 

Cyprus Land Registry and, at that point, the purchasers acquired a charge in 
rem on the property, a charge which is good against the world. This is by 
virtue of Cyprus law Ch. 232 as amended, and the new law 81(1)/2011. Mr 
Paphaefstathiou explains (paras 12 to 25 of his 1st Witness Statement) that the 
charge entitles the buyer to specific performance of the contract of sale. The 
procedures protect the buyer in so far as they prevent the seller from reselling 
the land. 
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18. The Defendants took me to various decided cases in respect of Article 22 in 
the ECJ and in this jurisdiction and these were also referred to by the 
Claimants. References in these cases are often to the predecessor of Article 22 
in the Brussels Convention i.e. Article 16, but they should read as if they refer 
to Article 22. 

 
19. In Webb v Webb [1994] ECR I-1717 an English father had conveyed land in 

France to his English son. Although the father had paid for the land and its 
subsequent maintenance out of his own pocket, title was conveyed into the name 
of his son. In due course they fell out and the father sought to obtain the re-
conveyance of the land. This he did by English proceedings (at [1991] 1 WLR 
1410]) for a declaration that the son held the land for him on resulting trust and 
an order that the son re-convey the land. The son objected on the basis that the 
proceedings in England had as their object rights in rem in immoveable 
property in France which therefore fell within the exclusive jurisdiction of the 
French Courts. The English Court held that it did not and the ECJ agreed. The 
English Court reasoned that because the father (1) was seeking to have rights 
conveyed to him as opposed to having already a right in rem which he could 
assert against the whole world and (2) merely asserted beneficial rights under 
a resulting trust, the proceedings could not be said to have rights in rem as their 
object. 

 
20. The ECJ ruling stated as follows: 

“14 Article 16 confers exclusive jurisdiction in the matter of rights in rem in 
immovable property on the courts of the Contracting State in which the 
property is situated. In the light of the Court' s judgment in Case C-115/88 
Reichert and Kockler [1990] ECR I-27, where the Court had to rule on the 
question whether the exclusive jurisdiction prescribed by that article applied in 
respect of an action by a creditor to have a disposition of immovable 
property declared ineffective as against him on the ground that it was made 
in fraud of his rights by his debtor, it follows that it is not sufficient, for Article 
16(1) to apply, that a right in rem in immovable property be involved in the 
action or that the action have a link with immovable property: the action 
must be based on a right in rem and not on a right in personam, save in the 
case of the exception concerning  tenancies of immovable property.  
 
The aim of the proceedings before the national court is to obtain a 
declaration that the son holds the flat for the exclusive benefit of the father 
and that in that capacity he is under a duty to execute the documents 
necessary to convey ownership of the flat to the father. The father does not 
claim that he already enjoys rights directly relating to the property which are 
enforceable against the whole world, but seeks only to assert rights as against 
the son. Consequently, his action is not an action in rem within the meaning of 
Article 16(1) of the Convention but an action in personam.” 

 
21. The Defendants say that it is common ground that in the present case the 

Claimants have a right in rem which operates as a charge against the whole 
world. The Claimants have executed an assignment of that right in rem to the 
Bank but maintain an interest in reversion in that right as this clearly is only an 
assignment by way of security.  The Defendants say that it is that existing right 
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in rem which the Claimants seek to have rescinded under these proceedings.  I 
reject that submission for broadly the reasons given by the Claimants which I 
will refer to below and find that the Claimants have a strong arguable case that 
Article 22 does not apply. Webb is strong authority for the proposition that it is 
not sufficient, for Article 22 to apply, that a right in rem in immovable 
property is merely involved in the action or that the action has a link with 
immovable property. The action must be based on a right in rem and not on a 
right in personam. This is an action to rescind a contract for the sale of land 
and is an action in personam. The contract may by registration have created a 
right in rem but the Claimants by this action for rescission are not basing their 
claim on that right. 

 
22. Reicher v Dresdner Bank AG is referred to in Webb. The property in question 

in that case was also in France and the Claimants and Defendant were in 
Germany. The regional court in Grasse held it had exclusive jurisdiction but 
the ECJ disagreed. The action was brought by Dresdner Bank to challenge the 
donation of ownership from parents to son using the action paulienne (to protect 
creditors from being defrauded by debtors). The ECJ held: 

 
In those circumstances Article 16(1) must be interpreted as meaning that the 
exclusive jurisdiction of the Contracting State in which the property is situated 
does not encompass all actions concerning rights in rem in immovable 
property but only those which come within the scope of the Brussels 
Convention and are actions which seek to determine the extent, content, 
ownership or possession of immovable property or the existence of other 
rights in rem therein and to provide the holders of those rights with the protection 
of the  powers which attach to their interest. (my emphasis) 
 
The action paulienne, however, is based on the creditor’s personal claim 
against the debtor and seeks to protect whatever security he may have over 
the debtor’s estate. If successful, its effect is to render the transaction whereby 
the debtor has effected a disposition in fraud of the creditor’s rights ineffective 
as against the creditor alone. The hearing of such an action, moreover, does 
not involve the assessment of facts or the application of rules and practices 
of the locus rei sitae in such as way as to justify conferring jurisdiction on a 
court of the State in which the property is situated.” (my emphasis) 
 

23. It was held that the transaction was not caught by Article 16 (equivalent of 
Article 22) and therefore the Defendants in that case should be sued in their place 
of domicile ie Germany and not France where the property was situated. The 
Defendants in this case argue that in the present case the Claimants seek 
rescission of a registered contract which has created a right in rem which has 
been assigned and provides security for advances made by the Bank. This they 
say is an action to “determine the extent, content, ownership...of immoveable 
property or the existence of other rights in rem therein.” I also reject that 
submission broadly for the reasons given by the Claimants which I will refer 
to below. In my judgment is strongly arguable that this action is not to 
determine the extent, content,  ownership or possession of immovable 
property or the existence of any other right in rem. There is no dispute as to 
the current position in Cyprus which has come about because of the 
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registration of the sale contracts. What the Claimants are seeking to do is to 
set aside the contracts on the grounds of misrepresentation and while, if they 
are successful, that might ultimately lead to the contracts being de-registered 
and the Alpha Bank losing the right in rem as security, that will be the effect 
of the rescission. It is not the subject matter of the action. 

 
24. I was also referred to Gaillard v Chekili ECJ Case C-518/99 [2001] ECR 1-

2771 in which the Court noted that the action to rescind is purely contractual 
and could only have effect on the other party to the contract if rescission was 
ordered. The Defendants stress that in Gaillard there was no right in rem 
created, it was a purely contractual obligation as the statutory requirements 
for effecting a sale had not been complied with whereas in the present case a 
right in rem was created because the sale agreement was registered at the 
District Land Office. Furthermore the right in rem was assigned to the Bank. But 
the judgment itself at para 18 makes it clear that “Even if in some 
circumstances proceedings for rescission of a contract for the sale of 
immovable property may have some impact on the title to the property they are 
non the less based on the personal right that the Claimant obtains under the 
contract entered into between the parties and consequently may only be raised 
against the other party to the contract.  By raising these proceedings one party 
to the contract seeks to be released from his contractual obligations towards 
the other party by reason of the latter's failure to perform the contract. 
Furthermore the decision of the court which is to decide the case is capable of 
having effect only as regards the party against whom the award of rescission is 
made. It follows that the proceedings do not have as their object rights which 
relate directly to immovable property and can be raised erga omnes. 

 
25. I was also referred by the Claimants to Ashurst v Pollard [2001] Ch 595. In 

that case husband and wife who were domiciled in England jointly owned 
property in Portugal which was registered in the Portuguese register of titles in 
their joint names. A bankruptcy order was made in England against the 
husband with the result that the husband's interest became vested in the trustee 
in England. The trustee obtained from the court an order for the sale of the 
villa with vacant possession. The husband and wife appealed against the order 
for sale on the ground that the English court had no jurisdiction to make it 
because the proceedings had as their object rights in rem in immovable 
property in Portugal and the validity of entries in Portuguese public registers in 
respect of which the Portuguese court had exclusive jurisdiction under the 
predecessor of article 22. The court observed that proceedings had as their 
object rights in rem for the purposes of that article only if such rights were 
their principal subject matter. The article was to be construed restrictively 
having regard to its underlying rationale and the court would consider whether 
the proceedings involved a factual investigation best carried out by the courts 
of the state in which the property was situated or raised questions of local law 
practice. In that case the court found that no such investigation or question of 
Portuguese law or practice was involved as the action did not assert any 
property right against third parties; rather raise personal issues between the 
trustees and the husband and wife as to the beneficial interests in the villa and 
that therefore the proceedings did not have as their object rights in rem or 
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changes in the public records. The court examined such cases as Webb, the 
Advocate General’s opinion in that case, and Reichert. 

 
26. The Claimants say that the Defendants’ arguments, while referring to these 

authorities, in truth ignore the restricted scope given to Art 22.1 by those 
authorities. These state the following principles:  

 
i. Art 22.1 should be construed restrictively: Sanders v van der 

Putte Case C-73/77 [1977] ECR 2383, paras 17 and 18; Ashurst 
v Pollard [2001] Ch 595, para 53. 

 
ii. The Article only applies if rights in rem are the principal 

subject of the proceedings: Ashurst  para 53. 
 

iii. It is not sufficient that a right in rem is involved in the action or 
that the action has a link with immoveable property: the action 
must be based on a right in rem and not on a right in personam: 
Webb v Webb (Case C-294/92) [1994] QB 696, para 14. 

 
iv. Art 22.1 only applies to “actions which seek to determine the 

extent, content, ownership or possession of immoveable 
property or the existence of other rights in rem therein and to 
provide the holders of those rights with the protection of the 
powers which attach to their interest.” Reichert v Dresdner 
Bank, Case C-115/88 [1990] ECR I-27, para 11. 

 
v. Only actions bearing directly on the extent, content or 

ownership of immoveable property fall within Art 22.1: 
Ashurst paras 44 and 50. 

 
vi. Art 22.1 applies where an existing right of ownership is 

asserted against a stranger, and where the claim is based on 
rights directly relating to the property which are enforceable 
against the whole world: Webb, para 15, Ashurst  para 52. 

 
vii. The fact that the resolution of a dispute as to personal rights 

may impact upon property rights enforceable against third 
parties/strangers does not mean that the subject matter of the 
proceedings is rights in rem: Ashurst, para 56. 

 
viii. Actions based on contracts for the sale of land do not have 

rights in rem as their object. This is the case even if the claim is 
secured by a caution in the land register: The Schlosser Report, 
paras 169-172. 

 
ix. An action for rescission of a contract for the sale of land and 

consequential damages is not covered by Article 22.1. This is 
the case even if the proceedings may have some impact on the 
title to the property. Article 22.1 does not apply to mixed 
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actions which are predominately actions in personam: Gaillard 
v Chekili Case C-518/99 [2001] ECR I-2771, paras 18 and 21. 

 
27. In my judgment it is strongly arguable that the current proceedings fall outside 

Article 22 as the Claimants have the better argument on a number of grounds: 
 

i. The right in rem relied on by the Defendants is very far from 
being the principal subject of the proceedings. It is utterly 
irrelevant to the damages claims.  

 
ii. It is true that the claims regarding rescission and repudiation 

are intended to bring the sale contract to an end and as a 
consequence the charge will have nothing to bite on. To tidy 
matters up, a condition of the relief might be the vacation of the 
charge. However the action is still at the very least 
predominantly in personam. 

 
iii. The claims are not based on rights directly relating to the 

property which are enforceable against the whole world. 
 

iv. This is an action for orders for rescission of a contract for the 
sale of land and consequential damages. It is therefore wholly 
inappropriate to describe the object of the proceedings as rights 
in rem in immovable property. 

 
28. Jonathan Parker LJ set out in paragraph 53 of his judgment in Ashurst five 

factors from the authorities appearing to be relevant: 
 

i. “Given that its effect is to override the parties choice of Forum 
article [22] is to be given a restrictive interpretation”. 

 
ii. The rationale underlying article 22 is the proper 

administration of justice on the footing that the courts of the 
contracting state in which the property is situated would be 
best placed to conduct any factual investigations which may be 
required and to apply local that in a case in which law and 
practice 

 
It seems to me the principal factual investigation involved in 
the claim for rescission in this case will be one relating to 
representations made in this jurisdiction to Claimants who are 
domiciled in this jurisdiction by persons domiciled in this 
jurisdiction on behalf of Defendant's. 

 
iii. ‘In considering whether article 22 applies in any particular 

case it is material to have regard to whether that rationale 
applies that is to say whether the proceedings involve a factual 
investigation which is best carried out by the courts of the state 
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in which the property is situated and/or questions of local law 
and practice are raised.’ 

 
As I say, the place in which the representations were made and 
in which the persons making and receiving them are domiciled 
would seem to be the best place for investigating them. 

 
iv. ‘The expression “which have as their principal object” in 

Article 22 is synonymous with ‘which have as their principal 
subject matter’ 

 
v. ‘Subject matter in this context is not to be confused with aim or 

purpose’ 
 

In my judgment, the subject matter of this claim is the 
rescission of contracts of sale for misrepresentation. The 
contracts were signed (as it happens as I find, by consumers) in 
this jurisdiction, on the basis of alleged misrepresentations 
made in this jurisdiction. It is not relevant that the ultimate aim 
or purpose of the action will be to have the contracts 
deregistered and that if that happens it will have the effect of 
deconstructing the right in rem. Indeed, the judgment in 
Ashurst, points out at paragraph 56 that: 
 
“the fact that the trustees ultimate aim or purpose in 
prosecuting proceedings was to effect a change in the 
ownership of the property by achieving its sale is not material. 
What has to be looked at is the subject matter of the 
proceedings. In the light of Webb v Webb the fact that the 
resolution of a dispute as to personal rights (rights in 
personam) may impact upon property rights enforceable 
against third parties / strangers (rights in rem) does not in my 
judgment lead to the conclusion that the subject matter of the 
proceedings for the purposes of article (22) is the rights in 
rem.” 

 
29. I therefore reject the Defendants’ contention that the Claimants’ arguments 

are misleading because the contracts have been registered with the District Land 
Office and therefore have created rights in rem by entry on a public register 
and have also been assigned to a Bank which has advanced substantial sums to 
Alpha, based upon this security. I also reject the submission that this case is 
distinguishable in any way that is relevant from Reichert, Webb, Gaillard and 
Ashurst in that: (i) there is an existing right in rem which exists erga 
omnes; (ii) there is an assignment of that right in rem to the Bank as security 
for the advances made to the Claimants and which have or will be paid to Alpha 
pursuant to the sale agreement and that the Bank therefore owns the right in 
rem as security; (iii) any rescission will impact on parties other than those who 
are parties to the agreement, in particular the Bank, which holds an interest in 
the land and any other parties who have a direct or indirect interest in the right in 
rem; (iv) the title to the property concerned will be affected by any rescission, 
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subject to the Courts of Cyprus and the District Land Office in Cyprus being 
prepared to act upon any order for rescission made by an English Court. 

 
30. The Defendants also argue under Artcle 22 (3) that insofar as the Claimants are 

now asserting that the assignment of the right in rem is invalid because of 
failures to execute the powers of attorney correctly these proceedings have as 
their object the validity of an entry in a public register; ie the assignment to the 
Bank.  I also reject that argument. No one is disputing the validity of the 
entries in the register in Cyprus. The position is merely that those entries may 
need to be altered if the action for rescission succeeds. By no stretch of the 
imagination could that be regarded as proceedings which have as their object 
the validity of entries in public registers. 

 
Article 23 (jurisdiction by agreement) 
 
31. The sales agreements are all in substantially the same terms and most include 

a choice of law clause making the law of Cyprus the applicable law: “This 
agreement is governed by and shall be construed in accordance with the Laws 
of the Republic of Cyprus.”  On the face of it this is the simple and well 
known formula of a choice of law clause. On its terms, in my judgment, it 
cannot possibly be interpreted as an exclusive jurisdiction clause. 

 
32. Nonetheless the Defendants submit by way of a kind of ‘boot straps’ 

argument, that this clause in fact creates an exclusive jurisdiction clause 
because it applies Cypriot law as the governing law of the contract and 
therefore by reason of the wording of the Cypriot Court of Justice Law 14/60: 
 
“Where the action relates to the partition or sale of any immovable property or 
any other matter relating to immovable property, such action shall  be taken in 
the District Court of the district within which such property is situated.” 
 
(Section 21(2) of the Law 14/1960) 
 
Exclusive jurisdiction rests not merely with the Courts of Cyprus but within 
the District Court of Paphos. This they say, has two effects: (1) it bolsters the 
position under Article 22 but also (2) provides an agreement whereby the 
parties to the sale agreement have agreed to have disputes in respect of the 
property concerned dealt with in the District Court of Paphos. 
 

33. Mr. Papaefstathiou (the Defendants Cypriot law witness) says (at para 26) that 
since Cypriot law is the applicable law of the contract of sale, this gives the 
courts where the property is situated exclusive jurisdiction, pursuant to Courts 
of Justice Law 14/60 (of Cyprus). At para 39 he argues that the reference to 
Cypriot law in clause 32 serves to incorporate Cypriot jurisdiction law. 

 
34. In my judgment this is an unusual and erroneous argument and the 

Claimants have a strong, arguable case that there is no jurisdiction 
agreement.  Law and jurisdiction are different matters – for example the 
Rome 1 Regulation, which deals with choice of law agreements, 
specifically exempts from its scope agreements on choice of court at Article 
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1(2) (e). Consequently agreement on one cannot be regarded as including 
agreement on the other. 

 
35. Furthermore, the Cypriot law in question is in my judgment one which 

allocates jurisdiction internally in Cyprus in relation to claims relating to 
immovable property to the court for the district in which the property is 
situated, just as our own rules allocate claims for possession in the County 
Court to the court for the district in which the property is situated. 

 
36. Furthermore the question whether there is a binding jurisdiction agreement 

in this case is governed by Art 23 of the Judgments Regulation. Art 23 
provides: 
“If the parties … have agreed that a court or the courts of a Member State are 
to have jurisdiction to settle any disputes which have arisen or which may 
arise in connection with a particular legal relationship, that court or those 
courts shall have jurisdiction” 

 
The requirements of Article 23 are strictly construed and the consensus 
between the parties must be clearly and precisely demonstrated: Galeries 
Segoura v Rahim Case 25/76 [1976] ECR 1851. 
 

37. Although clause 32 of the sale contracts contains an agreement on choice of 
law, it plainly does not contain a consensus on jurisdiction. Consequently the 
parties have not agreed on Cypriot jurisdiction, or excluded the jurisdiction of 
the English courts. 

 
38. Further, in so far as these are consumer contracts within Articles 15 - 17 of the 

Judgments Regulation, a jurisdiction clause will not be binding. 
 
39. In my judgment, this Cypriot law, interpreted in the way advanced by the 

Defendants, would have the effect of ousting the rules on jurisdiction to be 
found in the Judgments Regulation which of course applies to Cyprus as a 
regulation state and takes precedence over Cypriot law. It would for example: 
(1) have the effect of undoing the narrow construction given to Article 22 in 
that, interpreted the way the Defendants interpret it, all cases relating to 
immovable property in Cyprus would be within the exclusive jurisdiction of 
Cypriot courts whether or not they had as their object rights in rem as 
interpreted by the ECJ: (2) have the effect of taking away the consumer’s right 
in Article 16 (assuming Article 22 as interpreted by the ECJ not to be engaged) 
to sue in the courts of his own domicile. If the parties to the contracts had 
intended the Judgments Regulation to be overridden in this way there would 
have had to be clear and specific wording to that effect which there is not. 

 
40. The Defendants also argue that if the Cypriot Court does not get jurisdiction in 

this way, if the English Court orders rescission, there will be a paradox or a 
stand-off created as identified in paragraph 29 of Mr. Papaefstathiou’s   first 
witness statement in which he says that the District Land Office in Cyprus will 
continue to register the charges that have been created and assigned. This 
they say further emphasises the importance of this matter being dealt with by 
the Courts in Cyprus who can deal with all of these matters comprehensively and 
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finally in a cost effective manner. I reject that argument. If the jurisdiction is 
founded as it will be in the Judgments Regulation and the English Court orders 
rescission then one would expect the Cypriot court if necessary to order the de-
registration to give effect to the consequences of the English decision. 

 
41. Even if clause 32 had been a jurisdiction clause, I consider that it is strongly 

arguable that it would be an unfair term within the meaning of the Unfair 
Terms in Consumer Contracts Regulations 1999, and therefore not binding. 
Regulation 8(1)) Schedule 2 of the Regulations lists terms which may be 
unfair. These include terms which hinder the consumer’s right to take legal 
action, and terms with which the consumer had no real opportunity to become 
acquainted before the conclusion of the contract.  

 
42. A term compelling the Claimants - all of whom are private individuals – to 

bring proceedings in Cyprus would unduly hinder them. It would be unfair 
because it causes a significant imbalance in the parties’ rights and obligations 
by tilting them significantly in the supplier’s favour. It would be contrary to 
the requirement of good faith because the term was not expressed clearly. 
Furthermore the supplier would be taking advantage of the consumer’s lack of 
experience in buying property abroad, and the circumstances in which the 
contracts were executed, as described in the 2nd witness statement of 
Alexander, para 45 and see Mylcrist Builders v Buck [2008] EWHC 2172 and 
Harrison v Shepherd [2011] EWHC 1811. Those circumstances deprived the 
Claimants of an opportunity to become acquainted with the term prior to 
signing the contract. Such a term would therefore be unfair on two counts. 

 
Article 15 - 17 (Consumer Contracts) 
 
43. The Claimants assert that the English courts also have jurisdiction over their 

claims against ALPHA (though not against AI because the claim against him is 
in tort) on the basis that they are consumers domiciled in England. Section 4 of 
the Regulation (Arts 15 - 17) allows a consumer to bring proceedings in the 
Member State where he is domiciled. 

 
44. Section 4 applies to “matters relating to a contract concluded by a person, the 

consumer, for a purpose which can be regarded as being outside his trade or 
profession”.  Art 15 sets out the contracts to which Section 4 applies. These 
are certain contracts relating to the sale of goods (not relevant here) and 
contracts which have been: 

 
“concluded with a person who pursues commercial or professional activities 
in the Member State of the consumer’s domicile or, by any means, directs such 
activities to that Member State … and the contract falls within the scope of 
such activities.” 

 
45. Three issues arise in this claim: 

i. Are the Claimants consumers within the meaning of Art 15? 
ii. Did ALPHA direct its activities to England? 

iii. Do the contracts fall within the scope of those activities?  
 



High Court Approved  Judgment: 

 
CLAIM NO HQ11X02379 

 

 
 Page 16 

46. In my judgment on the evidence before me the Claimants have a strong 
argument that they are consumers. They all bought these properties for 
purposes outside their trade or profession, namely as an investment or holiday 
home: See Dr. Alexander’s 2nd witness statement, para 47. They come 
squarely within Art 15. However the Defendants, through Mr. Papaefstathiou, 
at para 99 of his 1st witness statement, argue that the term “consumer” only 
applies to a person acting for his personal satisfaction rather than monetary 
gain. In other words it excludes investors. 

 
47. This point was in fact considered in Standard Bank v Apostolakis 2002 CLC 

933. In that case the Defendants, wealthy private individuals, had entered into 
forward foreign exchange deals with the Claimant bank, with a view to profit. 
Longmore J rejected the argument that they were not consumers. The contracts 
were made outside their particular professions as a civil engineer and lawyer 
respectively. Using money in a way they hoped would be profitable did not 
mean they were engaging in trade. The contracts were made for the purpose of 
satisfying their needs, defined as an appropriate use for their income, and that 
need was a need in terms of private consumption. 

 
48. It is equally clear that ALPHA directed its activities to England by targeting 

English consumers for its properties. It set up, or endorsed, a marketing and 
selling organization in England, supplied it with information and materials 
including forms of sale agreement and powers of attorney, and rewarded its 
members. This is described in detail in Dr Alexander’s 2nd witness statement 
at paras 20 – 26. ALPHA’s 2003 agreement with UVR appoints that company 
as its “sole agent in the UK”. AI’s second witness statement, para 32, refers to 
the sixth Defendant Roseberry as “Alpha’s promoter in the UK” from 2005. 
The agents produced publicity material clearly aimed at attracting English 
customers: e.g. the Arcadia Gardens brochure at “KA2” p62. This refers to 
Cyprus being a favourite with UK tourists (p64), and financial information is 
given in £ sterling (p65). The marketing material was approved by ALPHA: 
2nd Dr Alexander para 28. 

 
49. And further, these contracts clearly fell within the scope of ALPHA’S 

activities. The sale contracts were signed by the Claimants in England, in the 
course of the procedures set up by ALPHA’s agents. See 2nd Dr. Alexander 
paras 10 and 48; ROPUK’s instructions to the agents for the “documentation 
meeting” at “KA2”, p132; the “Contract Pack Checklist-Alpha Panareti 
Contracts”  with ALPHA’s logo at “KA2”, p132A; a draft letter of authority 
showing the integration of ALPHA and ROPUK, “KA2”p133. 

 
50. In my judgment there is evidence from the Claimants that they were buying 

(sometimes more than one property) for investment purposes, many of them 
being at or near retirement. It is obvious that this does not mean that they are 
not consumers. To be deprived of that status they have to have been carrying 
out these transactions as part of a business. There is no evidence (including in 
the case of the Claimant Daly in view of her refutation that she ever said she 
was in the business of buying and selling properties) that any of them were in a 
trade or business in respect of these properties and as consumers they can sue 
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ALPHA in the courts of the member state of their domicile which is in this 
jurisdiction and I reject the Defendant’s submissions to the contrary. 

 
Article 5.1 Contract Claims 
 
51. Jurisdiction is not necessary under this Article against ALPHA if these are 

consumer claims. However, in my judgment the Claimants have a strong 
argument that this claim would also come within this article as the relevant 
‘obligation’ is not to make misrepresentations and that obligation is to be 
performed in this jurisdiction. 

 
52. The Defendants submit that the place of performance of the contract (ie the sale 

agreement with Alpha) is Cyprus. The “place of performance” they say is a 
matter to be determined by the domestic courts in accordance with its own 
law. Effectively this is a matter of contractual interpretation: Industrie Tessilli 
Italiano Como v Dunlop AG  [1976] ECR 1473. This is a contractual matter 
and the only place where anything was to be performed by Alpha under a 
contract was Cyprus. I reject those submissions. 

 
53. Article 5(1) provides that a person domiciled in another Member State may be 

sued “in matters relating to a contract, in the courts for the place of 
performance of the obligation in question”. In Agnew v 
Länsförsäkringsbolagens AB 2001 AC 223, the House of Lords held that pre-
contractual obligations such as the duty of good faith and not to misrepresent 
fell within Art 5(1). An action to avoid a contract was patently a matter 
“relating to a contract”. See the speech of Lord Cooke at 246. 

 
54. The obligation in question is “that which corresponds to the contractual right 

on which the plaintiff’s action is based” De Bloos Sprl v Bouyer SA , Case 
14/76 [1976] ECR 1497. It was held in Agnew that this included the 
Defendant’s obligation not to misrepresent a risk, and that obligation was 
performed in London where the misrepresentations were made. See the speech 
of Lord Cooke at 247. 

 
55. In the present case, the misleading statements are alleged to have been made in 

England (except of course in the case of the Scottish claims). Consequently the 
obligation not to make these misleading statements is performed in England, 
and in my judgment the English court therefore would have jurisdiction under 
Article 5(1). 

 
Article 5.3 Tort claims 
 
56. The Defendants also submit that in respect of any tortious claim the place the 

harmful event occurred is Cyprus. They say that in Bier v Mines de Potasse 
d’Alsace SA [1976] ECR 1735 the ECJ held that where the “place of the 
happening of the event which may give rise to liability in tort, delict or quasi-
delict and the place where that event results in damage are not identical , the 
expression place where the harmful event occurred', in article 5 ( 3 ) of the 
convention, must be understood as being intended to cover both the place 
where the damage occurred and the place of the event. 
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57. In my judgment, insofar as the claims for damages for negligent misstatement 

at common law and under the Misrepresentation Act 1967 are concerned, the 
English court has jurisdiction under Art 5(3) of the Regulation. Art 5(3) 
provides that in matters relating to tort, delict or quasi-delict, a person 
domiciled in another Member State may be sued in the courts for the place 
where the harmful event occurred. Tort, delict or quasi-delict has an 
autonomous meaning and if a claim falls within Art 5.1, being a matter relating 
to a contract, it cannot fall within 5.3. A claim for damages for negligent 
misstatement at common law, or a claim for damages under the 1967 
Misrepresentation Act, is a matter relating to a tort: Alfred Dunhill Ltd v 
Diffusion Internationale de Maroquinerie de Prestige Sàrl. 2002 ILPr 13. 

 
58. The place where the harmful event occurred can mean either (1) the place of 

the event giving rise to the damage or (2) the place where the damage 
occurred. A Claimant can sue in either: Handelswekerij GJ Bier BV v Mines de 
Potasse d’Alsace SA, Case 21/76 [1976] ECR 1735. In the case of the claims 
for misrepresentation and misstatement in this case, it is strongly arguable that 
the event giving rise to the damage was the making of false statements by the 
advisers, as ALPHA’s agents, which took place in England. Alternatively the 
damage occurred in England because that was the place where the purchaser 
received and relied on the advice by signing the contracts of sale and powers of 
attorney: Domicrest Ltd v Swiss Bank Corp [1999] QB 548. 

 
Article 5.5 agency claims 
 
59. The Claimants throw in this article very much as ‘belt and braces’. They say 

that as regards a dispute arising out of the operations of an agency one may sue 
in the courts of the jurisdiction under which the agency is established. As I will 
indicate when I come to consider the Defendants’ arguments on whether there 
is a serious issue to be tried it seems to me that there is a strong argument that 
ALPHA may be made liable for the misrepresentations of entities and persons 
that it held out as having authority to make representations on its behalf, be it 
the IFAs or the sixth Defendant. It is strongly arguable that the relationship 
was one of agency and that this Article applies also, though the Claimants have 
so many other pegs on which to hang jurisdiction it is of limited importance. 
 

Article 6 - Co-Defendants 
 
60. This Article is relevant in two ways. First the Claimants pray it in aid as 

another foundation for jurisdiction to deal with claims against ALPHA and AI 
because other Defendants are domiciled in this jurisdiction and the tests of 
connection and expediency are satisfied. 

 
61. The English courts have jurisdiction over these claims under Art 6(1) of the 

Regulation. This provides that: 
 

“A person domiciled in a Member state may also be sued: 
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1)Where he is one of a number of Defendants, in the courts for the place 
where any one of them is domiciled, provided the claims are so closely 
connected that it is expedient to hear and determine them together to avoid the 
risk of irreconcilable judgments resulting from separate proceedings.” 

 
The Claimants point out that Article 6(1) is not so subservient to Art 2 (the 
domicile rule) that it can only be invoked in special circumstances. Once a 
case is brought fairly and squarely within Article 6(1), the Claimant has an 
option to sue in the relevant jurisdiction: Gascoine v Pyrah [1994] ILPr 82, 
CA and further that the fact that the claim against the proposed Defendant and 
the claim against the “anchor” Defendant have different legal bases does not 
preclude the application of Art 6(1): Freeport Plc v Arnoldsson  Case C-98/06 
[2007 ECR I-839. Equally, the Article applies where there is a risk of 
inconsistent findings of fact, as well as law. Indeed inconsistent findings of 
fact can cause more harm: Gascoine v  Pyrah.  
 

62. The Court of Appeal has described the value judgment involved, with respect 
to the almost identical words of Art 28 in Research in Motion Ltd v Visto 2008 
EWCA Civ.153: 

 
“It requires an assessment of the degree of connection, and then a value 
judgment as to the expediency of hearing the two actions together (assuming 
they could so be heard) in order to avoid the risk of inconsistent judgments. It 
does not say that any possibility of inconsistent judgments means that they are 
inevitably related. It seems that the Article leaves it open to a court to 
acknowledge a connection, or a risk of inconsistent judgments, but to say that 
a connection is not sufficiently close, or the risk is not sufficiently great, to 
make the actions related for the purpose of the article.” 

 
63. In the present case it seems to me that all the primary claims against ALPHA 

and the relevant lead agent and sub-agent are based on the same 
misrepresentations. It follows that the risk of inconsistent findings (if the 
claims against the agents were heard in England and the claims against 
ALPHA and AI are heard in Cyprus) is immense. The different courts could 
well reach different conclusions as to precisely what was said, from whom it 
originated, its significance, whether it was false and whether it was relied on. 

 
64. As to the Claimants’ alternative claims, the claim for damages for wrongful 

repudiation is based, in the alternative, on their wasted expenditure. See para 
56 of the Particulars of Claim on behalf of Mr and Mrs Barclay-Watt 
(Schedule 1 to the Particulars of Claim). This is the same head of loss as is 
alleged against the sub-agents: see para 44 of the same Particulars. There is 
therefore a risk of inconsistent findings on the extent of the wasted expenditure 
if the wrongful repudiation claim is tried separately. It seems to me that as the 
connection is very close and the risk of inconsistent findings is considerable. 

 
65. In Madoff v Picard [2011]EWHC 3102 Flaux J held that Art 6(1) only applied 

where the same Claimant was bringing the claims against both the anchor 
Defendant and the non-domiciled Defendant. Each of the remaining 113 
Claimants can now point to an English domiciled anchor Defendant i.e. the 
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relevant lead-agent, generally the sixth Defendant, against whom he is 
claiming, in addition to the Cypriot Defendants, and therefore they can in my 
judgment rely on Art. 6 to found jurisdiction. 
 

Article 27 Lis Pendens 
 
66. There are five Claimants who the Defendants submit have been sued in Cyprus 

before the commencement of these actions and have submitted to the Cypriot 
jurisdiction. The Claimants say that they have not submitted and that they are 
not within the terms of Article 27. I will not repeat the parties’ various 
submissions because in view of the conflicting evidence I am not prepared to 
hold one way or the other at this stage whether the 5 Claimants have submitted 
to the Cypriot Court’s jurisdiction or are otherwise within this Article and 
therefore that at this stage they have lost their right as consumers to be sued in 
the courts of their domicile, and that therefore the fact that there are 5 pending 
cases in Cyprus means that this court must stay those Claimant’s claims. I will 
adjourn this part of the Defendant’s application for further hearing once there 
is a clearer and hopefully agreed position as to what is happening in these 
cases in Cyprus.  
 

Serious issue to be tried 
 

67. The Defendants submit that the claim advanced by the Claimants demonstrates 
no serious issue to be tried. They even go so far as to argue that it is a sham 
designed to maximise pressure on these Defendants. The Claimants submit that 
when considering the underlying merits of the claim (within the context of a 
jurisdiction dispute), the test is the lower one of “a serious issue to be tried”: 
Madoff paras 87-88. This test is “not a high one” and requires no more than the 
Claimant’s “chances of success are not fanciful” (Hill and Chong, 
International Commercial Disputes, 4th ed, pp 86-87, 222.) I accept the 
Claimants’ submissions in this respect and I deal with the sub headings of the 
Defendants’ submissions in the order in which they made them. 
 

No Standing 
 
68. The Defendants submit that the Claimants have assigned as security their 

rights under the sale agreements to the Bank. They therefore have no standing 
to bring these claims for rescission of the sale agreements since a claim can 
only be brought by the assignee. The position under Cypriot law is, they say, is 
as set out in Papaefstathiou No 1 para 41-49. The assignee of the benefit of the 
contract is the party who must seek its rescission. Unless and until the 
assignment has been set aside the Claimants have no entitlement to bring these 
proceedings. The Claimants do not claim and neither can they claim to bring 
these proceedings in a representative capacity e.g. as trustee of the Bank. 
 

69. One has to bear in mind here that the evidence is that these assignments were 
executed on the Claimants’ behalves in Cyprus by the Cypriot attorneys they 
appointed under the powers of attorney that they were induced to sign in this 
jurisdiction. It is of course the Claimants’ case that the powers of attorney were 
tainted by the very same misrepresentations as the sale contracts.  
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70. In argument the Defendants dealt with one of the Claimants’ possible answers 

to the argument that they have been divested by the assignments of their 
standing to sue for misrepresentation. The Claimants, the Defendants say, 
assert that one of the reasons why the assignments are invalid is because the 
powers of attorney granted by the Claimants are invalid because they were not 
validly certified. In short they assert invalidity on the basis that the certifying 
officers in Cyprus did not know the Claimants and were not present when they 
signed. However, the Defendants submit that it is fatal to the Claimants’ 
argument on this point that they do not deny that the powers of attorney bear 
their signatures. They say that this is fatal to the Claimants’ attempts to set 
aside the powers of attorney for the reasons given in Papaefstathiou  No 1 para 
58 to 67 and in particular based upon the recent Cypriot authority of Anopa 
Investments Limited v Politaidi (2011) which makes it clear that certification 
of a power of attorney is a matter of proof. If the donor admits signing the 
power of attorney it is valid. No authority has been cited by the Claimants to 
the contrary.  

 
71. The Claimants’ further response in addition to the argument set out in the 

above paragraph, is that the powers of attorney under which the Cypriot 
solicitors executed the assignments are invalid on a further ground, and that the 
assignments are invalid as a result. This is dealt with in paras 12-14 of 2nd 
Alexander. Ms Alexander is a Cypriot lawyer (as well as an English solicitor). 
The invalidity arises, under Cypriot law, from the following:  

 
1) The Claimants were induced to sign the powers of attorney by 

misrepresentations. These related both to the investment, and to the powers 
of attorney themselves. 

 
2) The Claimants were not told that the powers of attorney were to be used to 

assign the sale contracts. 
 

72. Furthermore, the Claimants say, the assignments were by way of charge only. 
On this basis, Dr. Alexander does not accept that an assignee would have to be 
joined as co-Claimant even if the assignments were valid: 2nd Alexander, para 
14. Mr Papaefstathiou takes issue with the Claimants’ attack on the validity of 
the powers of attorney at paras 58-67. He says that the (obviously false) 
certification does not in fact affect their validity. He maintains that the 
Claimants cannot rely on the circumstances in which they were induced to sign 
the powers in the absence of undue influence, and they should not be allowed 
to plead their own lack of care. However this debate bristles with difficult 
issues of fact and Cypriot law which cannot possibly be determined at the 
current stage and the Claimants say that there is clearly a serious issue to be 
tried. I agree with their submissions. 

 
73. Furthermore, it seems to me strongly arguable that an action for 

misrepresentation is in any event not within the terms of the assignment. I 
reject the Defendants’ argument that the fact that the assignment agreement 
assigns the assignors’ rights under the contract,  necessarily thereby divests the 
Claimants of the right to sue on any cause of action in relation to the rescission 
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of the sale agreements without the consent of the Alpha Bank. It is strongly 
arguable that the wording of the assignment is not apt to produce that result. It 
would need clear wording to deprive the assignors of a right to raise a claim in 
misrepresentation. While I accept that if this were simply a case of a challenge 
to the validity of the powers of attorney on the grounds that they were 
technically not validly executed, the fact that it is admitted that they were 
signed might be fatal, the Claimants’ grounds for invalidity of the powers and 
the assignments go well beyond that. The Claimants have a seriously arguable 
case that the powers of attorney that were used to create the assignments were 
procured by misrepresentation and that the assignments were thus similarly 
obtained by misrepresentation and by a use of those powers in a way which the 
Claimants were not informed about.  

 
 
Responsibility of these Defendants for representations 
 
74. The Claimants assert that the Defendants are responsible for the 

misrepresentations allegedly made by the ‘sub-agents’, be they IFAs or others. 
The Defendants concede that whether those representations were made, 
reliance thereon etc is a matter for a trial, but at this stage they say the 
Claimants must particularise and provide some credible evidence that the 
representations referred to are representations of fact rather than opinion or 
future intent and how it is said that these Defendants are responsible in law for 
the alleged misrepresentations assuming they were made. The Defendants say 
that the Claimants have completely failed to do so and that the allegations are 
vague, in the case of the DVD produced by these Defendants reliance upon 
expressions of opinion eg “the most elegant and desirable project in the Paphos 
area”,and involve mere speculation without particularising falsity (eg why is it 
not the most elegant and desirable project in the Paphos area?),and apart from 
the DVD how statements relied upon are the responsibility of these 
Defendants. 

 
75. The Claimants contend that ALPHA is responsible for the sub-agents’ 

representations under the principles set out in Bowstead & Reynolds on 
Agency, 19th ed, at para 8-177. This states that a principal is responsible for 
loss or injury caused by the tort of his agent if: 

 
i. The wrongful act was specifically instigated, authorized or 

ratified by the principal. In this case the principal has 
effectively committed the tort himself, through the agent. (para 
8-181). 

 
ii. In the case of a statement made in the course of representing 

the principal within the actual or apparent authority of the 
agent. Thus an estate agent may have authority to make 
representations about property, for the falsity of which the 
vendor is liable. Similarly a vendor may be liable for false 
statements negligently made by his solicitor.(para 8-183).  
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iii. Where the agent participates in a breach of duty by the 
principal in circumstances in which the agent has committed no 
wrong. Thus a principal can be liable for misrepresentations 
unknowingly made by its agent, if the totality of the operations 
of the principal are negligent in that respect. (para 8-186; 
Anderson v Rhodes [1967] 2 All ER 850). 

 
76. The Claimants rely firstly on (a) above – ALPHA instigated or authorized the 

representations. Evidence for this is summarised in 2nd Alexander, paras 27 to 
33, and in Pollard, which responds to 2nd Ioannou. In particular: 

 
i. AP provided or approved the promotional material used by the 

sub-agents, which contained many of the misrepresentations 
complained of. The St George Hills brochure has AP’s name on 
the cover in large letters. It promises due diligence, 7-9% 
rentals, and a legal system similar to England: “KA2”, pp 70, 
71, 73, 76. Pollard, paras 9, 11, 12; “DP1” p 8. The sales 
meeting note produced by Mr Pollard at“DP1” p 8 shows AP’s 
involvement in discussions about property rentals. 

 
ii. AP offered training seminars to the sub-agents, according to its 

own solicitors: “KA2”, p 25. Mr Ioannou commented in an e-
mail dated 12 October 2009: “Every Selling Agent/Financial 
adviser follows a specific training programme, which includes 
speakers from Alpha Bank”: “KA4”, p 6. Slides from training 
sessions demonstrate that these covered due diligence rentals, 
mortgage deals, independent Cypriot solicitors and other 
matters about which misrepresentations were made: “KA2”, pp 
119B – 125A.  

 
iii. AP passed on detailed information as to the terms available 

from the Bank (which were misrepresented by the sub-agents) 
through Deborah Nurse, Mr Ioannou’s assistant. See Mr 
Pollard’s comments at “KA2”, pp 5-6, and Pollard, paras 15, 
16; “DP1” pp 9-10. Mr Ioannou claims that the loans were a 
private matter between the client and the Bank: 2nd Ioannou, 
paras 59ff. But in the e-mail of 12 October 2009, (“KA4” p 6) 
Mr Ioannou commented at length on the mortgage terms and 
what the sub-agent Gino Eccles had been told about them. AP 
also got involved in obtaining the powers of attorney which the 
Bank required: 4th Alexander, para 11. 

 
iv. A frequent contention of the sub-agents in their Defences in 

this action is that the representations they made were based on 
information or documents provided by AP and Mr Ioannou: e.g 
Defence of Marcus James Partnership against claim by Mr and 
Mrs Went, para 10(v); Defence of Simon Thomson against 
claim by Ms Vignali, para 10. 
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77. Alternatively, the Claimants say, Bowstead & Reynolds’ point (b) is applicable 
– the statements were made by the sub-agents in the course of representing AP 
within the actual or apparent authority of the sub-agents. This evidence is 
summarised in 2nd Alexander, paras 20 to 26. In particular: 

 
i. UVR, and then ROPUK, were engaged as AP’s marketing 

agents in the UK according to AP’s own solicitors: “KA2”, p 
25. The lead agents recruited a network of sub-agents for the 
same – sales and marketing - purpose. AP was involved in the 
recruitment of sub-agents: Pollard, para 5, 6; “DP1” pp 1-3. As 
explained at para 19 of 4th  Alexander it is not clear whether 
references to ROPUK in the documentation are to Roseberry or 
to ROPUK Limited. 

 
ii. AP had direct relations with the sub-agents. Mr Ioannou’s 

attempts to distance AP from them are belied by the evidence. 
See “KA4” pp 6-7, showing the frequent contact between Mr 
Ioannou and the sub-agent Gino Eccles. 

 
iii. The sub-agents were sometimes paid their sales commission 

directly by AP, and benefited from a prize and sales incentive 
scheme supported by AP. Pollard, para 7, 8. “DP1” pp 6-7. 

 
iv. The Claimants were told that they were dealing with AP by 

dealing with ROPUK and the sub-agents: “KA2”, pp 60, 68, 
71. In other words AP held out the sub-agents, and 
ROPUK/Roseberry, as its agents. 

 
v. See the Defence of Marcus James Partnership against the claim 

by Mr and Mrs Went for an express admission that “Divers 
representations were made by Mr Lea pursuant to his training 
as a sub-agent of Marcus James Overseas and thus on behalf of 
ROPUK and AP”: para 9(a)(iii).  

 
78. It is the Claimants’ case that both AP and the sub-agents are liable for the 

misrepresentations. The sub-agents because they assumed responsibility as 
advisers to the Claimants, and AP for the reasons stated above. However in the 
unlikely event that the sub-agents are held not to have assumed responsibility, 
or not to have been negligent, AP is still liable under Bowstead & Reynolds’ 
point (c) – the sub-agent has participated in a breach of duty by ALPHA, since 
ALPHA has been negligent.  

 
79. In my judgment, this adds up to a serious issue that ALPHA is legally liable 

for the misrepresentations pleaded as made by the sub agents / IFAs. On the 
evidence currently before the court it is strongly arguable that ALPHA: (1) set 
up a structured scheme for the sale of its future built properties to English 
investors in this jurisdiction that involved a promotional agent which then used 
individual IFAs to market these properties as investments to their clients; (2) 
knowingly held them out to be able to make representations about the 
properties to these investors to persuade them to enter into sale agreements and 
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grant powers of attorney for the completion of these agreements in Cyprus; and 
(3) put in place loans from Alpha Bank to fund the purchases and thus the 
development. Consequently in my judgment the Claimants surmount the 
serious issue threshold with ease. 

 
Non Reliance 
 
80. The Defendants argue that the sale agreements contain an entire agreement 

clause/ non-reliance clause at clauses 25 and 26 of the sale agreement so as to 
negate any representations or express/implied terms etc that are not repeated in 
the sale agreement or otherwise recorded in writing and signed by the parties 
themselves:  

 
“Schedules and annexures annexed hereto shall be deemed to be incorporated 
in and form part of this agreement. This agreement together with its schedules 
and annexures constitutes the sole record of the agreement between the 
parties in regard to the subject matter thereof.” (clause 25) 

 
“Neither party shall be bound by any representations, express or implied 
term, warranty, promise or the like not recorded herein or reduced to writing 
and signed by the parties or their representatives.” (clause 26) 
 

81. The Defendants’ point is that the existence of an entire agreement clause is 
important because the Court is only entitled to look at the terms of the signed 
agreement to determine the terms of that agreement: Lewison on Interpretation 
of Contracts 5th Edn para 3.16. The existence of the non-reliance provision, 
they argue, is fatal to the present claims because the parties have agreed that 
they will not be bound by any representations unless those representations etc 
are contained in the sale agreement or are recorded in writing and signed by 
the parties or their representatives. They say that the position in English law is 
clear in respect of such provisions in that it acts as an estoppel to prevent the 
parties from going behind what is an assumed state of affairs, namely that the 
parties enter into the contract on its terms and nothing else: Lewison on 
Interpretation of Contracts 5th Edn para 12.20. 

 
82. They also seek to adopt the argument of their Cypriot law expert that to allow 

reliance on the misrepresentations would be to offend against the extrinsic 
evidence rule. I can deal with that swiftly by saying that in my judgment that 
rule has nothing to do with the case. The Claimants are not seeking to 
introduce the misrepresentations as terms into the sale agreement. 

 
83. As far as the argument based on clauses 25 and 26 of the sale agreement is 

concerned, that is in my judgment equally flawed.  The entire agreement clause 
at clause 25 clearly does not have anything to do with misrepresentations said 
to vitiate the contract. It prohibits reliance on terms said to have been agreed 
but not recorded in the written agreement. Similarly clause 26, which prohibits 
one party from seeking to bind another party by a representation or warranty 
said to have been made or given but not recorded. It is not dealing with a 
situation in which one of the parties seeks to vitiate the contract because 
misrepresentations were made that were relied upon to induce that party to 
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enter into the contract. In neither of these cases is the learning in Lewison of 
any relevance, and again there is a serious issue to be tried here. 

 
Andreas Ioannou’s position 
 
84. The second Defendant AI argues that there is no proper case particularised and 

evidenced such that the Claimants can hold him liable even if, contrary to all 
of the other points raised by the Defendants, Alpha is liable for any 
misrepresentations. There is nowhere identified, they say, a piece of false 
information, or document containing such, that is alleged and shown to have 
originated with these Defendants whereby it can be said that (a) Alpha is 
responsible for such and (b) there has been an assumption of responsibility by 
AI in respect of such.  

 
85. The second Defendant argues that the attempt by the Claimants to bring AI in 

as a Defendant in these proceedings but also to sue him personally in another 
jurisdiction is misconceived. Whether the correct test is the “direct and procure 
test” as set out in Rainham Chemical Works v Belvedere Fish Guano 1921 2 
AC 465 HL  or the “assumption of responsibility test” in Williams v 
Natural Life [1998] 2 All ER 577 he says that there is no evidence that AI 
directed or assumed responsibility for any of the representations presently 
relied upon by the Claimants. 

 
86. In my judgment it has to be borne in mind that we are dealing here with two 

alternative tests as set out above. A company director can be liable for torts 
committed by a company if he authorized, procured or directed the company to 
commit the tort. In that case both are liable. Alternatively he is liable for his 
own torts and so, in the case of negligence, he will be liable if he has assumed 
a personal responsibility. What constitutes an assumption of responsibility 
depends on the facts of each case, but this is judged objectively on the basis of 
what was said and done by the director. (Clerk & Lindsell on Torts, 19th ed, 
paras 5.76 - 5.79. Evans v Spritebrand [1985] 1 WLR 317). The submissions 
of AI through his counsel, in particular in closing, concentrated principally on 
the lack of evidence of an assumption of responsibility by AI, i.e. evidence that 
he himself made negligent misstatements to and voluntarily assumed a 
responsibility to the Claimants or some of them and that they relied on these 
misrepresentations and that their reliance was reasonable. 

 
 
87. At this stage in my view it is hardly surprising that there is not much evidence 

until all the disclosure and evidence comes out. Nevertheless there is some on 
which in my judgment an arguable case can be constructed that Mr Ioannou 
assumed a personal responsibility to the Claimants. In particular he met 
personally with a number of Claimants and made representations about the 
financial terms: 2nd Alexander, para 34(7).  He mentioned his close personal 
ties with the Bank and implied that special deals were available as a result. I 
reject the Defendants’ submissions on that test of liability. 

 
88. But further, in my judgment there is a strong argument on the evidence before 

me that AI authorized, procured or directed the company to commit the tort of 
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negligent misstatement, in which case what we are concerned with is first that 
there is an arguable case that ALPHA committed that tort (I have already 
found that there is) and second that AI did acts which authorized procured or 
directed it to do so. In that case it is of course not necessary to show that the 
director himself assumed responsibility. 

 
89. In my judgment, the matters set out in 2nd Alexander, para 34 reveal a strong 

case that AI did procure and direct the making of the representations by the 
sub-agents. In particular: 

 
i. He was the sole active director and sales director of AP. He 

must have approved all the marketing material and methods. 
 

ii. He personally provided marketing materials and information 
relating to sales of AP’s properties. 

 
iii. He was personally involved with training and rewarding sub-

agents, and marketing events. He had personal contact with the 
sub-agents. 

 
90. Mr Papaefstathiou, the Defendant’s Cypriot law expert submits at paras 91ff 

that AI has no liability under Cypriot law. However, the principles to which he 
refers appear to be the same as those set out above, that liability can be based 
on an assumption of responsibility or on directing or procuring the tort. In any 
event in my judgment the governing law of the tort is English law. 

 
91. With respect to misrepresentations before 11 January 2009 the applicable law 

will be determined by the Private International Law (Miscellaneous 
Provisions) Act 1995. This provides that the applicable law is the law of the 
country in which the most significant elements of the tort occurred. That must 
be England, in the great majority of cases, where the misrepresentations were 
made, and the damage occurred – the damage being entry into the transactions. 
As for misrepresentations after 11 January 2009, the applicable law will be 
determined by the Rome II Regulation. Article 4 provides that the applicable 
law is the law of the country in which the damage occurred - again England, in 
the vast majority of cases. 

 
92. I therefore reject that submission and AI’s submission that there is no arguable 

case of authorization etc. There is clearly a serious issue as to AI’s liability. In 
the light of the matters set out above, it cannot be said that the Claimants’ 
prospects regarding this claim are merely fanciful. Far from it.  

 
The one claim in which the sale contract was not with ALPHA 
 
93. In the case of the Claimants Stone the other party to the sale agreement was 

not ALPHA but Linard, a related company in the Alpha group. In my 
judgment there is a strong argument that Linard was merely a vehicle for 
ALPA, particularly given the fact that these Claimants dealt entirely with 
ALPHA and made payments to it.  In those circumstances it is strongly 
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arguable that the claim is correctly directed to ALPHA and AI as is the case 
with all the others. 

 
The Scottish domiciled Claimants 
 
94. The Defendants point out that some of the Claimants are domiciled in Scotland 

and that therefore they say that their claims should be brought in the Scottish 
courts. The five Scottish claims are each brought against the relevant adviser 
as well as the two Cypriot Defendants. In these cases, however, the adviser is 
Scottish and so cannot anchor English proceedings. However the lead agent in 
each case, Roseberry Overseas Property Limited, is English and so it is in my 
judgment a wholly appropriate anchor Defendant and these Scottish Claimants 
may therefore bring their proceedings here relying on Art. 6. There is a clear 
connection between their claims and the others brought by English Claimants 
and it is expedient to hear them together. They are all misrepresentation claims 
and that being the case there is a high degree of likelihood of irreconcilable 
judgments. 

 
95. In any event I would be prepared to accept the Claimants’ submissions that, in 

a multi-party action like this, Madoff v Picard might be distinguished. In a case 
which is in substance group litigation, it is in the interest of the efficient 
administration of justice throughout the EU that clients of Alpha Panareti 
should be allowed to join the group of Claimants on the basis that they have a 
very similar claim to another Claimant against a different Defendant. In such 
cases the risk of conflicting judgments (e.g, as to the falsity of identical 
representations made by different Defendants) is equally strong. 

 
96. Although forum conveniens was addressed in skeleton arguments the point 

was not actively pursued by the Defendants who recognize that if Art 22 does 
not apply and these Claimants are consumers the courts of their jurisdiction 
would be the correct forum for this this dispute. 

 
97. In all the circumstances, except in the case of those Claimants involved in the 

Lis Pendens argument, of which I will hear further argument at a later date, I 
dismiss the Defendants’ application. 

 
 
The Senior Master 
 
Master Whitaker 
 
Dated this 20th day of July 2012 
 
 
 

 
 
 
 
 


